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6 Direct Examination. 

By Mr. Sachs: 

Q. Will you state your full name, Mr. Haselden? 

A. Charles W. Haselden. 

0 Where do you live ? 

A. 1428 R Street. 

7 Q. On May 3, 1948, early in the morning, shortly 
after midnight, were you and your wife at home? 
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A. That’s right. 

Q. Did anything unusual happen? 

A. Yes. 

Q. Will you state what happened? 

A. I was awakened about around 2 o’clock, and I don’t 
know what it was. Maybe the thunderstorm or maybe it 
was breaking in- 

The Court: Do not guess. Just state what happened 
according to your best recollection. 

The Witness: I heard this noise in the back porch, and 
I thought it was the window screen being tampered with, so 
I got up to investigate, and in the meantime I saw 
8 this outline—this boy on the back porch. 

By Mr. Sachs: 

Q. Will you speak a little louder ? 

A. I saw the outline of this boy on the back porch. So 
I had the gun in my hand. I went up to the window. I held 
the drapes back, and I asked him what he was doing out 
there. He didn’t give me any answer. He made a move 
to run. I told him not to move, that I would shoot him. He 
didn’t stop. He made an attempt to get back over this 
grille, and that’s when I shot him. 

Q. Mr. Haselden, how many windows are there in your 
bedroom? 

A. There’s two windows in my bedroom. 

Q. And on what do they front? On what do they open? 

A. They open out on the balcony. 

Q. Looking at the bedroom from the outside, looking over 
the porch into the bedroom, which window was it that you 
heard the noise at that may have awakened you ? 

A. Will you repeat? 

Q. Looking at the windows from the outside over the 
porch—from the outside—was it the left or right window? 

A. It was the right window. 

Q. That you heard the noise at? 

A. No; it was the left window that I heard the noise. 

Q. After you heard the noise what did you do ? 
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9 A. I rose up in bed, went to the dresser, and got 
my gun. I hadn’t seen anything. My wife told me j 

to put the gun away. 

Q. You say you got up to get the gun out of the dresser, 
and then what did you do? 

A. I went to the window. 

Q. Was the gun loaded? 

A. The gun was loaded, but not cocked. It had to be 
chambered before the shell went in. 

10 Q. What did you do? 

A. I cocked the gun and I went to the window. 

Q. Which window, looking from the outside? 

A. To the right window. 

Q. What was the condition of that window? 

A. That window was still intact 
Q. Was it open or closed? 

A. The window was open. The screen was down. 

Q. How about the left window? Was that open or closed? j 
A. The left window was closed. The blind was pulled 
down. 

Q. Was it locked or unlocked? 

A. It was locked. 

Q. When you had gone to bed on May 2nd what was the 
condition of the screen on the left window? 

A. The screen on the right window was intact, but the 
window was open. 

Q. Let me ask you this. Will you describe the porch on 
which those windows front? 

A. Well, it’s just a balcony. It isn’t a porch, either. I 
use it for storing different things, and also my wife! 

11 puts the washing out. When we have a wash she puts 
it out on a line in this back balcony. 

Q. What sort of floor does it have? 

A. It has a cement floor. 

Q. Is there an opening to that porch? 

A. There is no opening whatsoever except on the inside. 
There’s two windows and a door on the inside. 

Q. To what room of the house does the door lead? 

A. Leads into the living room. 
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Q. Is there any sort of a protection around that porch 
from the outside? 

A. There’s at least, I would say, a seven-foot grille, iron 
grating, that was put up there for that protection, to keep 
people from walking in. 

Q. Was the grille there when you moved into the apart¬ 
ment, sir? 

12 A. It was. 

Q. Are there any openings in that grille or does 
it completely cover the unwalled part of the balcony? 

A. That’s right; it completely covers it. 

Q. How tall did you say it was? 

A. I would say approximately six foot from the balcony 
level up to the top. 

Q. And what is there above the top of the grille ? 

A. Well, there’s nothing above that. 

Q. Is it open or is it closed? 

A. It is open. It is opened up. 

Q. Can you estimate how high the opening is ? 

A. I would say from the top of the grille to the top of the 
room would be approximately two and a half feet. 

Q. On this night was there anything on that balcony? 

A Well, yes. There was some boxes that we had, some 
different things stored in, and also my washing—my wife 
had washed out a few clothes. 

• •••••• 

29 Motion for Directed Verdict of Not Guilty of 

Housebreaking 

Mr. Martin: If Your Honor please, I would like to make 
a motion at this time for a directed verdict of not guilty of 
housebreaking. 

The Government in its indictment charges that this man 
broke into the apartment of Mr. Haselden, and I think that 
the evidence shows no more than that he attempted to break 
in there. He climbed up on this porch. He climbed over the 
rail, and was discovered by Mr. Haselden before he had 
a chance to open a window or do anything else, and was 
shot and dropped right there on the porch. I do not 
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believe this proves any more than if a man climbed over a 
fence and walked into the backyard and was discovered 
in the yard and was shot, or went up on the front porch 
and was discovered. 

0 

While this porch is classified as part of the apartment, 
it is not something that was utilized for living facilities. 
According to Mr. Haselden’s testimony, it was used for 
storage and hanging out of laundry; and this housebreaking 
statute, which, of course, is predicated on the common law 
offense of burglary, stresses the fact that in order to be 
guilty of that offense you had to enter a place that was used 
as living quarters. 

Of course, under our Code other places are added besides 
living quarters; but this indictment specifically says that 
this man entered this man’s apartment; and I submit that 
all he is guilty of is an attempt to enter the apartment. He 
was discovered before he got into it there and, as I said, 
was shot. 

I believe the Government has failed to prove a case of 
entering. 

• •••••• 

37 The Court: Well, as I see it, this enclosed porch 
or balcony is connected with and appurtenant to that 

part of the dwelling which is enclosed by bricks, and this 

porch or balcony is enclosed by a grille- 

Mr. Martin: Partially enclosed. 

The Court: Seven feet, I think the testimony was, and 
two and a half feet of air space, until the top of the second 

floor porch became its ceiling- 

Mr. Sachs: The bottom of it. 

The Court: I mean the bottom of it. 

Mr. Sachs: Yes, sir. 

The Court: I believe that that enclosed porch or balcony 
is within the bounds of the modern concept of the 

38 term “ curtilage,” and if it is within the curtilage, 
breaking and entering with a felonious intent therein 

is burglary. I believe this is within the bounds of the mod¬ 
ern concept of the term “curtilage,” and it would come, 
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therefore, within onr statute, which includes apartments 
within the definition of the offense of housebreaking. 

Your motion is overruled. 

Mr. Martin: I note an exception. 

Direct examination. 

By Mr. Martin: 

Q. Will you state your name ? 

A. Andrew E. Henderson. 

Q. Now, directing your attention to the evening of 
39 May 2nd, where were you? 

A. Well, I left the house and went over on Eigh¬ 
teenth Street. 

Q. And what did you do on Eighteenth Street? 

A. I was with some boys, and we started drinking. 

Q. How long did you remain there? 

A. I stayed there from about 7:30 until about 11:30. 

Q. And after you left this Eighteenth Street place where 
did you go ? 

A. I remember telling the boys—I said, “Well, I’ll see 
you. I'm going home. I’ve got to work,” and I caught the 
streetcar there at Eighteenth and Florida Avenue, and I 
can’t account for my time after that. 

Q. Just how much did you drink? 

A. We had a fifth of whiskey and a fifth of wine. 

Q. Do you recall going to premises 1428 R Street? 

A. No, sir, I don’t. 

Q. Do you recall being shot? 

A. Well, I knew that I was shot—I was in the patrol 
wagon. The officers were putting me in the patrol wagon 
on stretchers and the rain sobered me up. 


54 Charge To the Jury 

The Court (Pine, J.): Members of the jury, I shall now 
give you the principles of law applicable to this case. 

• •••••• 
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The elements of housebreaking are these: First, that 
the defendant entered the place described in the indict¬ 
ment, namely, the apartment of Charles W. Haselden; 
second, that it was occupied by Mr. Haselden; and, third, 
that he intended, at the time he entered the apartment, if 
you find that he did enter the apartment, to commit the 
offense of larceny—that is, he intended at the time to take 
and carry away the property of Mr. Haselden and convert 
it to his own use, without the consent of Mr. Haselden. 

Now, I will say to you as a matter of law that you may 
consider this enclosed porch or balcony as a part of the 
apartment of Mr. Haselden- 

Mr. Martin: If Your Honor please, may I object to that i 
portion ? 

The Court: Well, you may at the end. j 

Mr. Martin: All right. j 

The Court: —although it was not within that part of the 
apartment enclosed by brick walls. 

• •••••• 

j 

66 Filed in Open Court Jun. 1, 1948. Harry M. Hull, 

Clerk 

i 

The Grand Jurors of the United States of America, in j 
and for the District of Columbia aforesaid, .upon their oath, 
do present: 

That Andrew E. Henderson, on, to wit, May 3, 1948 
and at the District of Columbia aforesaid, the apartment j 
of Charles W. Haselden, there situate, feloniously did 
enter, with intent therein to commit the crime of larceny, 
to wit, with intent the goods, chattels, and property in the 
said apartment then and there being, feloniously to steal, 
take, and carry away; against the form of the statute in 
such case made and provided, and against the peace and 
Government of the said United States. 

George Morris Fay, Attorney of the United States 
in and for the District of Columbia. 

A True Bill: Herbert N. Hawey, Foreman. 
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67 1948 Jun. 4 

Come as well the Attorney of the United States, as 
the defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by his 
attorney, William F. Martin, Esquire; whereupon the de¬ 
fendant being arraigned upon the indictment, the reading 
whereof he specifically waives, pleads not guilty thereto, 
and for trial puts himself upon the country and the At¬ 
torney of the United States doth the like. 


68 Tuesday, June 15, 1948 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, 
William F. Martin, Esquire; and thereupon comes a jury 
of good and lawful persons of the District of Columbia * * * 
whereupon the said jury upon their oath say that the de¬ 
fendant is guilty in manner and form as charged in the 
indictment • • • 

Filed Jun. 25, 1948. Harry M. Hull, Clerk 

On this 25th day of June, A. D., 1948, came the attorney 
for the government and the defendant appeared in person 
and by counsel, William F. Martin, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of 2 not guilty and a verdict of guilty of the 
offense of Housebreaking 

as charged 3 and the court having asked the defendant 
whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and 
convicted. 
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It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of 4 Sixteen (16) 
months to Four (4) years * * * 


☆ o. «. eonmnT rtnmao orrici: n«t iums 
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United States of America, appellee 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment and conviction for a 
violation of Title 22, Section 1801 of the District of Colum¬ 
bia Code, housebreaking. Appellant was tried by a jury, 
convicted and sentenced to serve sixteen months to four 
years. 

Appellant was indicted for entering the apartment of 
Charles W. Haselden with the intent to commit a felony 
therein. On May 3,1948, appellant climbed on to the porch 
of the apartment of Mr. Haselden at 1428 R Street, N. W. 
This porch is set back into the apartment house building. 
The walls of the apartment house form three sides of the 
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porch. The roof of the porch also serves as a floor of the 
porch above. The fourth side of the porch is protected by 
a heavy iron grating which extends from the floor upwards 
for approximately six and one-half to seven feet. This 
grating is parallel with the exterior wall of the apartment 
house and is set out slightly therefrom. There is an open 
space of approximately two and one-half feet between the 
top of this grating and the roof of the porch. 

Mr. Haselden’s apartment is on the first floor of the apart¬ 
ment building. The floor of the porch is level with the floor 
of his apartment, both being approximately three feet above. 
street level. There is no door through the grating of the 
porch, the only door to the porch being one which opens into 
Mr. Haselden’s living room. In addition to this, two bed¬ 
room windows of the Haselden apartment open on to the 
porch. The porch, on May 3, 1948, was used partially for 
storage and for laundry purposes. 

At approximately 2:00 a.m. on May 3, 1948, appellant 
scaled the iron grating, heretofore described, and gained 
entry to this porch. He tried one bedroom window and 
found it locked. This window was screened and it was ap¬ 
parently necessary for the appellant to pull the screen away 
from the window to which it had been tacked to ascertain 
that the window was locked. In any event, the screen was 
loose after appellant had been apprehended and Mr. Hasel¬ 
den did not recall that it was loose prior to that time. Ap¬ 
pellant then went to the other bedroom window which was 
also screened. His tampering with the first screen awak¬ 
ened Mr. Haselden. Mr. Haselden got out of bed, obtained 
his pistol and went to the second window, which appellant 
was then attempting to open. His appearance apparently 
frightened appellant, who attempted to escape by scaling 
the wire grating. Mr. Haselden told him not to run and 
when this command was not obeyed, shot him. Mr. Hasel¬ 
den then guarded the appellant until the police arrived. 

One of the policemen testified that appellant, before he 
was taken to the hospital, admitted that he was planning to 
break into the apartment. 
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STATUTE INVOLVED 

Act of March 3, 1901, 31 Stat. 1323, 22 D. C. Code, Sec- j 
tion 1801. *| 

‘ ‘Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell-! 
ing, bank, store, warehouse, shop, stable, or other build¬ 
ing, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, vessel, or ! 
other watercraft, or railroad car, or any yard where! 
any lumber, coal, or other goods or chattels are de-| 
posited and kept for the purpose of trade, with intent to! 
break and carry away any part thereof or any fixture 
or other thing attached to or connected with the same, 
or to commit any criminal offense, shall be imprisoned 
for not more than fifteen years.” j 

j 

QUESTION INVOLVED 

The question involved in this appeal is whether or not this 
porch adjoining the apartment of Mr. Haselden, which was 
used by him in connection with his apartment and for which 
he paid rent, was so much a part of the apartment that entry 
into the porch with the intention of committing a felony 
therein is sufficient to sustain a conviction of housebreaking. 

! 

SUMMARY OP ARGUMENT 

The Government contends that the Court was correct in 
instructing the jury that the enclosed porch was, as a matter 
of law, a part of the apartment of Mr. Haselden. The Court 
could not have rendered a directed verdict of not guilty if 
the porch is to be considered as a part of Mr. Haselden’s 
apartment. 

ARGUMENT 


This Porch under the Housebreaking Statute Was as Integral 
Part of the Apartment as any Room Thereof 


The porch here involved was used by Haseldens for do¬ 
mestic purposes in connection with their apartment. If 
their dwelling had a basement or attic probably they would 
have used these spaces for storage purposes or for drying 
of laundry, which were the purposes for which this particu- 


1 

l 


i 








4 


lar porch was used. Whether a building is or is not a 
dwelling depends upon the use to which it is put. 1 2 3 There is 
in question here merely a porch, but the rule would be the 
same. It was used as a part of the dwelling. It was a part 
and parcel of the apartment and as such entry therein was 
sufficient entry into the Haselden apartment to uphold a 
conviction of housebreaking. 

Strangely enough, there are few reported cases dealing 
with larceny from a porch. Most of the cases have arisen 
in Georgia. In Downer v. State? defendant was convicted 
of stealing a bicycle from the porch of a house. The Court 
stated at page 302: 

“It is contended by the plaintiff in error that there 
could he no legal conviction of larceny from the house, 
because the evidence discloses the fact that the prop¬ 
erty was not stolen from inside the house, but from the 
front porch of the dwelling house, and that the evidence 
showed that this front porch, although enclosed by a 
roof and constituting a part of the dwelling house, was 
not itself laterally inclosed. The point is without merit. 
The front porch of a house is a part of the house itself, 
and if property is taken from the front porch, where it 
was left by the owner, it is taken from the house in the 
meaning of the statute. • • •” 

In another Georgia case, Burge v. State? the court held 
an instruction which was in the following words not to he 
eiTor: 


“If the jury believed from the evidence that the 
watch was hanging on a post covered by the roof of the 
building and the defendant took it therefrom, it is lar¬ 
ceny from the house.” 

This case is not completely reported, only the Court’s 
syllabus being printed. 


1 Davis v. State, 38 Ohio St. 505, 506 (1882); also see New York 
Fire Dept. v. Buhler, 35 N. Y. 177 (1866). 

2 10 Ga. App. 827, 74 S.E. 301 (1912). 

3 62 Ga. 170 (1878). 
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In Johnson v. State* the Court held that stealing articles 
from the porch of a restaurant, which porch was being used 
as a part of the restaurant, was larceny from the house. 

Another case involving an analogous situation arose in 
Mississippi in the case of Morree v. State. 4 5 6 7 In this case 
defendant was indicted for using profane language in a 
dwelling house. The facts are sufficiently clear from the 
quoted portion of the opinion found on page 203 of the 
report: 

<<• • • Xh e indictment charged that the appellant 
entered the dwelling house and used the profane lang¬ 
uage while the proof showed that he came onto the front 
porch of the dwelling house and there used the language 
charged in the indictment. The front porch of a resi¬ 
dence is a part thereof, and a charge that one entered 
a dwelling house is supported by proof that he came 
onto the front porch of such dwelling house.” 

In another Mississippi case, Spears v. State 5 defendant 
was indicted for arson. The dwelling which he was charged 
with having set on fire had attached thereto a room with a 
roof apparently open on one side which was used to store 
fodder. This room was the room which the appellant had 
set on fire. The Court held that this was a part of the 
dwelling house. 

There are two cases which, upon hasty consideration, 
seem to support appellant’s contention. However, both are 
distinguishable. These cases have to do with larceny from 
a dwelling house and in both, the articles were stolen from 
the porch of the house. In Henry v. State? the defendant 
was indicted for stealing certain articles of clothing which 
had been washed and placed on the railing of the porch to 
dry. The roof of the porch extended over the railing by 
several inches. It was proved that defendant could easily 


4 2 Ga. App. 405, 58 S.E. 684 (1907). 

5 152 Miss. 278,119 So. 202 (1928) 

6 92 Miss. 613,46 So. 166 (1908). 

7 39 Ala. 679 (1866). 
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have taken clothes without entering the house by merely 
pulling them off the railing. The Court held at page 681: 

“ • • • Now, such a piazza is not a house, and can¬ 
not be a dwelling-house. It may be attached to the 
house, and may, in some sense, be a part of the house; 
but it is not, of itself, a house. To be in such a piazza, 
is not to be in a house. It is rather an entrance to the 
house, than the house itself. A larceny, committed in 
the piazza, cannot be said to have been committed in, 
or inside of the house. The piazza is not within the 
spirit of the law, which attaches a sanctity to the house, 
and adds to the punishment on account of that sanctity. 
Point v. State, 37 Ala. 148; State v. Chambers, 6 Ala. 
855. Dwelling-house means the same in this statute 
as in the law of burglary. 2 East’s Cr. Law, 644; Ex 
parte Vincent, 26 Ala. 145. In the language of East’s 
Criminal Law, ‘The dwelling-house must be such 
wherein burglary may be committed. There could be 
no burglary predicated of a piazza, such as is described 
in the bill of exceptions; for there could be no breaking 
and entering, where there are no exterior walls. The 
prisoner cannot be convicted of the compound larceny, 
or larceny in a dwelling-house alleged.” 

It is indicated in the opinion that a possible basis for 
the Court’s holding may have been that no breaking would 
have been necessary to accomplish an entry in this case. 
The particular statute does not require a breaking and 
entering. However, the Court stated that in this statute 
“dwelling” has the same meaning as in the burglary statute. 
The burglary statute of Alabama in effect at this time re¬ 
quired a breaking and entering. 8 

There is also a distinction between the present case and 
the case on the facts. In the case before the court 

the porch in question is completely enclosed on three sides 
by the wall of the apartment house. It is protected on the 
fourth side by a heavy iron grating. Ingress and egress 
can be accomplished only by means of the door to Mr. 


8 See Ala. Code (1852), Sec. 3183; Ala. Code (1887), Sec. 3786. 
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Haselden’s apartment or by scaling the iron grating. This 
iron grating had been obviously put in position to keep out 
intruders. In the i$fe$2Rcase the porch or piazza in ques¬ 
tion was apparently a wide rambling veranda-type porch. 
The only obstacle to easy access was a railing extending 
around most of the exterior. In front of the door of the 
house, it appears that this railing had been eliminated so 
as to permit entry into the dwelling. It iathus apparent 
that although in both this case and the iH&fsRPcase there 
was inrolved a porch, the porches were far different types. 

The case was followed by the Supreme Court of 

Alabama in the case of Driver v. State. 9 

The theories enunciated in these two cases are completely 
out of step with modern living. At the present time many 
people have their porches furnished as well, and as com¬ 
pletely as any other room in the home. Porches are used 
for sleeping, dining or recreation. It is therefore essential 
that at least for the purpose of the housebreaking statute 
that they should be considered a part and parcel of the 
dwelling house. The modem attitude toward one’s porch 
by the home owner is well expressed by the Supreme Court 
of Kansas in the case of State v. Scott. 10 In this case the 
question before the Court was whether or not persons who 
were on their front porch at the time their home was 
burglarized were in the dwelling house. The porch in the 
Scott case was not, however, nearly as well protected from 
intrusion as was the porch in this case. It was not screened 
or glassed. It was surrounded by a railing except for that 
portion where the front steps led on to the porch. The 
Court stated at page 573: 

“ * # • While all porches may not properly be 
classified as buildings it is a fact that porches ordi¬ 
narily are, and this porch was ‘ . . . joined to or im¬ 
mediately connected with, and a part of, a dwelling 
house.’ In many of our Kansas homes porches are 


9 206 Ala. 195, 89 So. 504 (1921). 

10 162 Kan. 571; 178 P. 2d 182 (1947). 
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furnished as lavishly as some rooms in the dwelling 
house. In many more homes our porches are com¬ 
fortably furnished for both recreational and practical 
dwelling house purposes. They perform numerous 
functions of a dwelling house. They, instead of the 
living room, recreation room, study or library, are the 
portion of the dwelling frequently used for social func¬ 
tions. They are often employed as a dining room and 
this is especially true during the hot summer weather. 
Their .«%e as sleeping quarters during the hot summer 
months' is common and this is true irrespective of 
whether they are screened, glassed or open. In fact, 
most porches in Kansas, as the porch ip.* the .instant 
case, are a structural part of the dwelling house and 
many of them serve dwelling-house functions. In short 
our porches ordinarily constitute an integral part of 
the dwelling house. 

“Had the front porch of this dwelling been screened 
and appellant had broken the screen or the lock on 
the screen door in the nighttime with the intent to rob 
a person sleeping thereon would we say the robbery 
was not committed in a part of the dwelling house? 
We do not think so. In the instant case appellant 
broke into the rear of the dwelling house on the first 
floor. Supposing appellant had come through the 
house and robbed the persons on the unscreened porch. 
Would we say they were not robbed in a part of the 
dwelling house when that was the part of their home 
they were using for dwelling purposes at the time? 
We do not think so. Was the front porch, under the 
circumstances any the less a part of the dwelling be¬ 
cause appellant may have intended to commit a felony 
in some other part of the dwelling? We do not think so. 

“The increased punishment for burglary in the first 
degree when a human being is at the time in the 
dwelling is provided by reason of the greater danger 
to human life than exists in the absence of a human 
being. It seems to us it would be difficult, if not im¬ 
possible, to reasonably and logically conclude such 
danger would be greater if a human being were on the 
second or third floor of the dwelling, while the first 
floor of the dwelling was being burglarized, than it 
would be if a human being were on the porch, which in 
reality formed a portion of the first floor of the 
dwelling.” 
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The housebreaking statute in the District of Columbia 
is designed both for the protection of property, as well 
as for the protection of the person. If this protection is 
to be adequately furnished it becomes necessary that the 
home owner’s porch be considered as much a part of the 
dwelling as is any other room therein. A contrary rule 
would not be conducive to an orderly and well organized 
way of life. It would permit thieves to destroy or steal 
with impunity, household articles normally and properly 
left on the porch of our dwellings and be guilty of nothing 
more than larceny, attempted housebreaking or trespass. 

Appellant contends that the Court erred in ruling that 
the porch involved in this case was within the curtilage. 
Under the Government’s theory that the porch was a part 
of the apartment itself, of course it is not necessary that 
the porch be considered a part of the curtilage. This is 
borne out by the statute itself. The statute includes build¬ 
ings, boats, railroad cars, yards where goods are stored, 
etc., thus eliminating any necessity to resort to the theory 
of curtilage. Nevertheless, under the modern theory of 
curtilage any space convenient and necessary which is j 
habitually used for family purposes and the carrying on of 
domestic employment would be included within the term 
curtilage. 11 

It must be constantly borne in mind that the porch in¬ 
volved in this case was enclosed on three sides by the walls 
of the apartment house. An attempt had been made to 
eliminate intruders by placing an iron grating over the 
fourth side. This porch could not be entered except from 
the Haselden apartment or by crawling through the small 
opening at the top of the iron grating. All of the cases 
heretofore cited involving porches were of the more open 
variety and had only a railing around most of the exterior. 
The porches in the cases cited were, and were intended to 
be, a means of entrance to the dwelling itself. For this j 
reason this case is far stronger than are any of the cases 


herein cited. 


11 Bare v. Commonwealth, 122 Va. 783, 94 S.E. 168 (1917); State 
v. Bugg, 66 Kan. 668, 72 Pac. 236 (1903). 
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' ,■ CONCLUSION 

•w, * 

. ‘OTierefttfe, .it isj* respectfully submitted that the judg¬ 
ment appealed from should be affirmed. 

George Morris Fay, 

United States Attorney. 
Sidney S. Sachs, 

Assistant United States Attorney. 
John D. Lane, 

Assistant United States Attorney. 

L. Clark Ewing, 

Assistant United States Attorney. 
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